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A LecisLature in session expends an 
immense amount of energy. Most of 
this is expended on defeating bills 
which it is thought ought not to be 
passed. The rest results in a great 
variety and quantity of statutes de- 
signed to meet the various needs of 
many different people and classes and 
places. Almost every statute is sug- 
gested by some present need and 
many by some personal event, even 
though they may be put in a general 
form. Take for example some of the 
acts of the present session. Water 
works are authorized to extend 
their mains four miles beyond the 
city limits; a room is provided for 
the Vice-Chancellor in Camden; ac- 
knowledgments taken by commission- 
ers out of office are validated; a new 
township is created; an organization 
and officers are provided for the oyster- 
men; cities having 600 voters are de- 
clared entitled to be divided into two 
wards; the Pennsylvania Railroad Co. 
is authorized by a general law to build 
a new bridge across the Hackensack in 
order to straighten its line ; common 
councils are authorized to license milk 
dealers and to fix penalties ; the city of 
Newark is delicately provided for by a 
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general act which gives municipal au- 
thorities power to raise money to meet 
deficiencies caused by embezzlements 
of the public moneys ; and so on indefi- 
nitely. 

It is not easy, from merely watching 
the work of the session as it goes on, to 
pick ont the acts which are of 
special importance to lawyers. We 
may note, however, the act clas- 
sifying the cities of the state 
for the purposes of municipal legisla- 
tion ; an act providing for the discharge 
of real estate from liens claimed in 
Chancery suits which have been set- 
tled ; a bill relating to the execution of 
conveyances by married women by 
power of attorney, and an act for the 
discharge of recugnizances of record 
when the surety has delivered up the 
principal. 


Tue bill which has excited the most 
public attention during the past month 
is the one called “Senate No. 167,” 
and familiarly known as the “ Hudson 
River water front ‘steal!'” The mem- 
bers from Hudson who earnestly op- 
posed the bill were graphically depict- 
ed by the newspaper correspondents 
as heroically defending a forlorn hope 








98 


against a cruel and resistless enemy. 
It was represented as a hopeless strug: 
gle of a few patriotic men against the 
power of the great railroads and this 
is now the popular impression of the 
nature of the contest. The great rail- 
roads have power enough in the leg- 
islature and do a great many wicked 
things, but it is only fair to look at the 
facts connected with this bill before 
condemning it as a ‘ steal.’ 

The railroad companies bought years 
ago from the Jersey Associates the 
water front along the Hudson and pur- 
chased from the state the right to 
build out to the dock line fixed by the 
Riparian Commissioners. The land 
thus obtained extended across the 
end of certain streets and made a con- 
tinuous line of water front. The com- 


panies spent much money in building 


out to low water mark and have built 
large warehouses, ferry houses and 
other structures necessary for the ter- 
minus of a great railroad. The streets 
of the cities run along the docks and 
down to them and give access to them. 
The people of Jersey City and Hobo- 
ken now claim that the Jersey Associates 
and other grantors had no right tv 
convey the land between high and low 
water mark at the foot uf the streets be- 
cause by the old maps the streets were 
laid out to the water’s edge, so that the 
water front at this end of the street 
was dedicated to public use and the 
public had a right to obtain the privi- 
lege of building a dock, and no title 
was conveyed to the companies by the 
old deeds. This claim was sustained 
as to the end of Washington street, 
Jersey City, in the case of Morris 
Canal Co. v. Jersey City, 1 Beas. 548, 
when the Court of Errors overruled 
Chancellor Williamson and decided 
that, upon the principles of the law of 
dedication, they must hold that the 
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street was dedicated by the old map. 
This case has been appealed to the 
Supreme Court of the United States. 
It is very evident that when the ded- 
ication was made, the owners had no 
conception of the use to which this 
water front would be put. The town 
of Jersey was a rural village ; the own- 
ers in laying out the streets no doubt 
thought it would be an advantage for 
the householders to be able to go down 
to the water’s edge to catch fish or to 
take a skiff for a sail upon the river. 
They had no idea of how valuable this 
water front would become for the ter- 
minus of railroads that would bring the 
freight of a continent into the town. 
They did not know how much it would 
hurt the value of the docks to break in 
upon the continuous line with a street 
sixty feet wide or how little use to the 
public a street to the water's edge 
would be. Afterwards when this bad 
begun to be understood the whole line 
of water front was sold to the railroads 
and the canal company, and they have 
built continuous docks accessible from 
the street which runs along them as 
well as from the street which runs to 
them. The purpose of this bill, as we 
understand it, is to confirm the grant 
of the Riparian Commissioners and 
to relieve the land from the claim of the 
public to a right of way to the water's 
edge at the ends of all the streets. 
The bill makes a special exception in 
favor of parts of streets which have been 
actually graded at the public expense, 
and it is adroitly worded so as to ex- 
cept the street which was the subject 
of the case above referred to. The bill 
may be open to objection as interfering 
with vested rights of owners of land 
on the streets, but as a measure of pub- 
lic policy it seems to us to be right. 
We cannot see that it will have the ef- 
fect of making Jersey City an inland 
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town. Newark is a port of entry and 
yet it has not public docks at the ends 
of the streets. 


WE have already expressed our opin- 
ion about the Martin case, but we must 
express it again. We are surprised 
and pained at the determination of the 
Governor not to commute the sentence. 
It seems to us plainly a case in which 
the verdict ought to have been murder 
in the second degree, but if through 
the misapplication of a salutary rule of 
law an unjust and cruel result has been 
reached, it was the duty of the Gov- 
ernor to avoid it by the exercise of the 
pardoning power. It is not enough in 
a case like this to throw the responsi- 
bility back upon the judge and jury 
and hold them to the result of their 
reasoning. The moral effect of a pun- 
ishment which is revolting to the 
people’s sensé of justice is altogether 
bad. We trust that the writ of error 
granted by the Chancellor may lead to 
a reversal of the sentence. 

Tue rejection by the Senate of the 
nomination of G. N. Abeel, as Prose- 
cutor for Essex county, left a vacancy 
in the office on the expiration of his 
term which occurred during the ses- 
sion of the Senate. This will give rise 
to the question, whether this is a va- 
cancy occurring during the recess of 
the Senate which can be filled by the 
Governor alone. Judge McCarter and 
Judge Stewart were appointed in this 
way in 1879, but the legality of such 
appointments is very doubtful, and it 
gives the Governor power to make any 
appointments he may please in defiance 
of the Senate. The authorities on both 
sides of the question are collected in 
an article in 2N. J. L. J. 186, and a 
case in favor of the power is noted in 


3 N. J. L. J. 257. The action of Gen- 





eral McClellan was based upon an opin- 
ion of Attorney-General Vanatta. 


Tue Legislature is getting into the 
bad habit of passing resolutions on 
subjects it has nothing to do with. 
The resolutions, of course, have no 
practical effect, and they are therefore 
often passed without due considera- 
tion. If they mean anything, however, 
they are an expression of the opinion 
of the representative body of New 
Jersey, and foolish resolutions on im- 
portant public matters are very morti- 
fying to good citizens. It is no great 
matter when our Legislature volun- 
teers advice to Queen Victoria as to 
the conduct of her wars in South 
Africa, or the treatment of her op- 
pressed subjects in Ireland, but a re- 
commendation to the President in re- 
gard to the punishment of Sergeant 
Mason comes nearer home, and ought 
not to be made thoughtlessly. We 
cannot believe that the Legislature, as 
a body, intended seriously to urge 
upon the President the views ex- 
pressed in that resolution. Sergeant 
Mason was guilty of a gross breach of 
military discipline, and is therefore 
properly left to the judgment of the 
military authorities, but, besides this, 
he was guilty of a cowardly crime, de- 
testable to every manly mind, an at- 
tack or a prisoner committed to his 
charge. To say that he had the 
sympathy of the people in the feeling 
which prompted his act, is to say that 
the American people are willing to let 
a man be lynched after he has been 
taken into the custody of the law. The 
American people are not cowardly or 
mean enough to suffer such a thing. 
If there is any such feeling lurking 
anywhere the swift punishment of Ma- 
son’s cowardly act will do something to 
suppress it. 
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A curious case in the law of master 
and servant has been decided by the 
Circuit Court for the District of Colora- 
do, McGowan v. La Plata Mining & 
Smelting Co. 9 Federal Reporter, 
861. The facts are not stated by the 
Reporter, and they do not appear very 
clearly in the judge's opinion; but it 
seems that the plaintiff was employed 
by the defendant to deal with hot slag 
from a furnace, and that there was 
water near the furnace into which the 
defendant dropped the slag, and the 
result was a violent explosion, which 
seriously injured the plaintiff. In an 
action the jury found a verdict for the 
plaintiff, and on a motion for a new 
trial the Court held that the explosive 
power of hot slag, when thrown into 
water, is not a fact within the intelli- 
gence of ordinary men, and that it was 
the duty of the defendants, who had 
special knowledge of it, to have in- 
formed the plaintiff of his danger, 
when they set him at the work. The 
motion was denied. 

Tue Star Route cases have called 
special attention to the practice of 
prosecuting offences in the United 
States courts by information instead of 
indictment. By the fifth amendment 
to the Constitution, no person shall be 
held to answer for a capital or other- 
wise infamous crime unless on a pre- 
sentment or indictment of a grand 
jury, except in certain cases. The of- 
fences charged in the Star Route cases 
were held to be infamous, and the in 
formations were dismissed. But in 
the case of United States v. Wynn, 
District Court, E. D., Missouri, Jan. 
30, 1882, 9 Federal Reporter 886, it 
was held that stealing a letter from the 
mail is not an infamous crime within 
the meaning of the constitution, and 
may be prosecuted by information. 
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And the same was held in regard to 
conspiracy to make counterfeit coin, in 
United States v. Burgess, in the same 
court, on the same day, 9 Federal 
Reporter 896. In the former case the 
whole question was very carefully ex- 
amined and the court said: “After a 
careful examination of the many au- 
thorities cited, English and American, 
it seems that the true solution of the 
vexed question must be found in the 
fact that there are no federal offences 
except such as Congress prescribes, and 
that when Congress declares an offence 
capital or infamous, the accused has a 
right to exact the intervention of a 
grand jury. This rule is to be taken 
with the qualification that all declared 
felonies are to be construed infamous. 
If Congress does not choose to declare 
an offence a felony, or make it infa- 
mous, it cannot be so considered in a 
United States court.” A note to the 
report of this case cites many authori- 
ties. The same conclusion was reached 
by Judge Nixon in this District, in 
October, 1880, in the case of The 
United States v. Noah Kane & John - 
Hughes, referred to in a note on this 
subject in 4 N. J. L. J. 167. 





SOURCES OF NEW JERSEY LAW. 


NO. VI. 

Following the order of the English 
Blackstone, the next to be considered is 
the king, his prerogatives, title, office 
and duties, but these have been so sep- 
arated by American law that they have 
to be considered separately. His pow- 
ers and duties as the chief executive of- 
ficer of the state and his functions as a 
member of the Legislature are vested 
in the governor, who as such exercises 
a greatly vaster power than now be. 
longs to the King of England, but his 
prerogatives and the powers that come 
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therefrom, his attributes of sovereignty 
and perfection, his character as the 
fountain of justice, the prosecutor of 
crimes, the fountain of honor, office 
and privilege—all these since the Rev- 
olution bave been held to have vested 
in that impersonal being that we call 
the state, which represents the sover- 
eignty of the people and is vested in 
the whole Legislature as their repre- 
sentative. 

These alterations of names represent 
a real change as between pre-revolu- 
tiunary times and the present. In Eng. 
land the names remain the same, but 
even greater change has been effected 
there ; the law-making power has so 
hedged in every prerogative of the 
king, and the royal house have so de- 
prived themselves of the vast property 
which belonged to them when this 


country was first settled, that the quali- 
ties, powers-and acts attributed to the 
king are as really impersonal asif they 
were attributed to the kingdom. 


But not so here. On the first settle- 
ment of this country the whole state 
was the property of the king by virtue 
of his royal prerogative to hold all un- 
appropriated lands. All titles are de. 
rived from his grant without the inter- 
vention of any act of Parliament. All 
government came from his ordinances, 
as in other Colonies it came from his 
charter. All writs issued in his name. 
As his representatives, the governors 
appointed by him exercised these same 
kingly prerogatives, subject only to 
the limitation that in some important 
matters they should have the advice of 
a council appointed by him, or should be 
subject to his veto. The courts of this 
state were constituted by the mere or- 
dinance of its governor. Its sheriffs 
and other officers were appointed by 
him; his ordinance fixed their fees. 
He, with the advice of the council, had 
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the right of war and peace ; could or- 
ganize troops, fit out vessels of war, 
and build forts. It is true that the As- 
sembly held the purse strings, but that 
was all, 

Nothing, perhaps, in the history of 
the state has evoked greater interest 
and legal research than the exact man- 
ner with which the prerogatives of the 
king should be as it were parceled out 
between the various branches of the 
government and that undefinable be- 
ing we call the State, unless it be the 
further question, what subject matters 
were included within that royal pre- 
rogative. 

Perhaps owing to the peculiar history 
of this state and its Board of Proprie- 
tors, these subjects have been even 
more thoroughly discussed here than in 
any other state in the Union. We have 
already seen that the right of govern- 
ment was granted, with the soil, to the 
Duke of York, and was by him at- 
tempted to be granted to Berkely and 
Carteret; that his power to transfer 
the government entrusted to him was 
doubted from the beginning, as _ plainly 
appears from the earnest attempts of 
the Duke of York to confirm the gov- 
ernment in Berkely and Carteret and 
the proprietors to whom they convey- 
ed; that in order to dissolve such 
doubts the proprietors surrendered the 
government but retained the soil ; that 
such government was thereafter exer- 
cised by the king, or under his ordi- 
nances ; that he was represented here 
by the Governor and Council appoint- 
ed by him until, by the revolution, and 
by the flight of the Governor to Eng- 
land, to use the words of our own 
Constitution, “all civil government 
came to an end,” and the Assembly, 
acting as a Convention in the name of 
the people, redistributed the powers 
and prerogatives of government in the 
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Governor and the two houses of Leg- 
islature, as we now have it. 

Evidently the ‘relations of king and 
people had to become a question of con- 


sideration from the first. The discus- 
sion of all these matters is thoroughly 
set forth in the case that has now be- 
come historical, Arnold v. Mundy, 1st 
Halsted Rep. 11, and in the 


one of the Judges: “It isa fuct, as 
singular as unexpected, in the jurispru- 


words of 


dence of our state, that the taking of a| 


few bushels of oysters, alleged to be 
the property of the plaintiff in this suit, 
should involve in it questions momen- 
tous in their nature as well as in their 
magnitude, calling forth the talents, 
learning and industry of ‘our bar; af- 
fecting the rights of all our citizens, 
and embracing in their investigations 
the laws of nations, and of England; 
the relative rights of sovereign and sub- 
ject as well as the municipal regulation 
of our own country.” 

In such an article as this is intended 
to be—only a running commentary on 
Blackstone—we can only deal with the 
bare principles now settled in our state. 
In all that relates to the executive and 
legislative power of the king, the gov- 
He is 


the commander in-chief of the army; 


ernor is his lawful successor. 


he represents the civil power of the 
state; he has charge of the execution 
of the laws. He is, as it were, head 
sheriff to preserve order, and is em- 
powered to call upon every citizen to 
aid him therein. He may negative 
laws, unless they be again passed over 
his veto. He has, under the law, a 
large appointing power of judges and 
other officers, which will be considered 
under the head of those officers. As 
such executive head, he represents, for 
executive purposes, the sovereignty of 
the state. It is certainly a matter of 
doubt whether any writ can issue 
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against him as governor, and for this 
reason, that he is assumed to be charged 


Asa 


person, he is amenable to the law; as 


with the execution of all writs. 


governor, he is the chief in the execu- 
tion of the law. 

But on the other band, nothing that 
is not a matter of duty has passed from 
the king to the governor. His office 
has so passed. His prerogative is in 
the state. Law students usually pre- 
sume that the chapters in Blackstone 
about the king and his prerogatives 
are unimportant to citizens of this 
state, while the fact is, they embrace, 
perhaps, the most important matters. 
To the state has passed the attribute 
of sovereignty—that attribute which 
makes rebellion against it wrong. To 
the state belongs the attribute of per- 
fection. It cannot be assumed to have 
done wrong. No suit or action can 
be brought against it. No delay will 
prevent the enforcement of its rights 
except where statutes intervene. To 
the state belongs the attribute of 
absolute power: no resistance of its 
rights is lawful. The state has be- 
come the fountain of justice. The 
courts are its clerks, who seal and issue 
process in its name. The state punishes 
crime, The state grants office, con- 
structs corporations, confers privileges, 
levys taxes, erects cities, towns and 
colleges. 

It is, as we have said, in a legal fight 
about a few oysters, that the fullest 
discussion of these matters has arisen, 
for it is in the shore of navigable waters 
that private and public property meet. 
It is there that the soil preserved by 
proprietors comes down to the waters 
which are the highways of commerce. 

The king was owner of the seas, but 
he was likewise owner of all unowned 
lands, and the question to be de- 
termined was, whether his power over 
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the seas was by reason of his duties 
and for public purposes, or simply be- 
cause he was supposed to be the 
original holder of all title. 

The case is historical; it has settled 
the law to be that the waters and the 
soil beneath them are the property of 
the state. They are public bighways, 


held and controlled for public govern- 
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ment. A long course of decisions con- 
firms this decision. See Gough v. Bell, 
1 and 3 Zabriskie, Stephens v. P. & N. 
R. R. Co., 5 Vroom 532, and 5th C. E. 
G. 526. In settling this question in 
regard to the waters it is manifest that 
it must have settled the question of 
the distribution of the powers and pre- 
rogatives of the king. fy 





U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


REMOVAL OF CAUSES—JURISDIC- 
TION, WHEN ATTACHES. 
New York Silk Manufacturing Co. v. Second 
National Bank of Paterson. 


[February, 1882.] 

1. Where a removal is authorized, the parties 
being citizens’ of different states, the matter 
in dispute exceeds $500, exclusive of costs, 
the petition is in due form, and a proper 
bond in the federal court has been executed 
and filed, jurisdiction ceases in the state 
court and attaches here, and all further 
proceedings in the state court are coram non 
judice. 

. The jurisdictional limitation to $500 has 
reference to the sum in dispute between 
the plaintiff and d:«fendant, and the right 
of applying creditors to come in and have 
their claims adjusted and allowed is a mere 
incident and this court having acquired 
jurisdiction over the principal wiil neces- 
sarily exercise it over the incident. 

Ou moticn to remand. 

Mr, John W. Taylor, for creditors. 

Mr. George S. Hastings, for defen- 
dant in attachment. 

Mr. Preston Stevenson, for plaintiff 
in attachment. 

Nixon, D. J.: Two writs of foreign 
attachment were issued out of the cir- 
cuit court of the county of Hudson, in 
favor of the Second National Bank of 
Paterson, against the New York Silk 





Manufacturing Company, a foreign cor- 
poration owning property in New Jer- 
sey,—the first on the third of October, 
and the second on the twenty-ninth of 
October, 1881—under which the sheriff 
of the county of Hudson attached and 
made an inventory of the property of 
the defendant. Various motions were 
made in the cirenit court to dissolve 
these attachments, to which it is only 
necessary to refer generally, and all of 
which were denied by the court. Pend- 
ing an application for the appointment 
of an auditor for the sale of the attach- 
ed property, petitions were presented 
showing proper cases for removal to 
this court, under the act of March 3, 
1875, accompanied by a bond duly ex- 
ecuted and filed, and followed by ap- 
pearance to the attachment suits in be- 
half of the defendant corporation; no 
objections seem to have been raised to 
the sufficiency of the petitions and 
bonds. The attorney for the attaching 
creditor procured from the clerk of the 
circuit court of the county of Hudson 
properly-certified copies of the records 
of the cases, and caused the same to 
be filed in this court on the fifteenth of 
December, 1881. A motion is now 
made by the party which petitioned for 
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the removal to this court, to remand 
the cases again to the state court. The 
notice of the application is signed by 
“James B. Vredenburgh, attorney for 
the defendant,” and states that the mo- 
tion is founded “upon all the proceed- 
ings had in the cases, and upon the an- 
nexed rule.” Appended to the notice 
appears a certified copy of a rule made 
by the judge of the state court, on the 
thirty-first of December, 1881, author- 
izing the defendant corporation to with- 
draw the appearance to the attachment 
suits as improvidently and irregularly 
entered. I have considered the argu- 
ments of counsel, and examined the 
case with care, and find nothing in the 
proceedings or in theorder of the state 
judge, setting aside the appearance of 
the defendant to the attachment, which 
would justify me in granting this 
motion. 

The suit is clearly within the class of 
cases where removal is authorized by 
the acts of congress. The parties are 
citizens of different states. The matter 
in dispute exceeds $500, exclusive of 
costs. The petition is in due form, and 
no complaint has been made against 
the validity or security of the bond. 
The petition was signed by the defen- 
dant and presented to the state court, 
and a bond executed and filed for no 
other purpose than to transfer the case 
from that court to this, and jurisdiction 
ceased there and attached here as soon 
This bas 


as these steps were taken. 
been the general tendency and result 
of the judicial construction of the re. 
moval statutes, both in the state courts 
and in the courts of the United States, 
Judge Dillon, in 
his excellent treatise on Removal of 


for some years past. 


Causes, § 15, says: “If the case be 
within the act of congress and the pe- 
tition is in due form, accompanied with 
he offer of the required surety or bond, 
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the statute is that the state court must 
accept the surety, or the petition and 
the bond, and proceed no further in 
the case. Under such circumstances 
the state court has no power to refuse 
the removal, and can do nothing to af- 
fect the right, and its rightful jurisdic- 
tion ceases eo instanti. No order for 
the removal is necessary, and every 
subsequent exercise of jurisdiction by 
the state court, including its judgment, 
if one is rendered, is erroneous. And 
if the right of removal has once been 
perfect, it cannot be taken away by sub- 
sequent amendment in the state or 
federal court,” etc. The last utterance 
of the Supreme court on this subject, 
to which my attention has been called, 
is found in the case of Baltimore & 
Ohio R. Co. v. Koontz. The opinion 
of the court was delivered by the chief 
justice on October 31, 1881, and is re- 
ported in the Albany Law Journal of 
December 17, 1881. It is there dis- 
tinctly held that the jurisdiction changes 
when the removal is demanded in pro- 
per form ; that it is transferred from 
the state to the federal court ; and that 
all questions relating to the fact of re- 
moval are to be determined by the last 
named court. 

It necessarily results from this that 
all proceedings in the state court, after 
a due demand for removal by either 
party, are coram non judice. Its jur- 
isdliction is lost, and ,no order by that 
court—I say it with great personal re- 
spect for the learned judge who made 
the order in this case—can be invoked 
as ground for an application to remand. 
The suggestion was made at the hear- 
ing that if I could not find grounds 
for remanding the case, on the pro- 
ceedings or action of the state court, I 
could at least authorize the defendants 
in this court to withdraw the appear- 
ance heretofore entered in the Hudson 








THE NEW JERSEY LAW JOURNAL. 


circuit, and thus allow the outside 
creditors to come in and share in the 
proceeds of the attached property. 
But there are two difficulties in the 
way: the first is that all the presump- 
tions in the case lead to the conclusion 
that the appearance was authorized in 
effect if not in express terms ; the se- 
cond is that the attaching creditors 
have acquired an exclusive lien upon 
the property under the attachment act 
of the state of New Jersey, of which 
this court has no right, if it had the 
disposition to deprive them. 

The provisions of sections 14, 35, 38, 
and 39 of the “Act for the relief of 
creditors against absconding and ab- 
sent debtors,” Rev. St. N. J. 42, 
show that when the defendant in at- 
tachment enters an appearance to the 
suit without the execution of the bond 
prescribed by the thirty-third section 
of the act, the property seized by vir- 
tue of the writ remains in the custody 
of the officer and under the control of 
the court, and is held for the satisfac- 
tion of the claims of the plaintiff in at- 
tachment, and of such persons as, be- 
fore the appearance, have entered rules 
in the minutes of the court to be ad- 
mitted as creditors under such attach- 
ment. All other creditors are then ex- 
cluded from participating in the pro 
ceeds of the res until the plaintiff and 
such applying creditors are paid in full. 

This may seem inequitable and un. 
just to other meritorious creditors, who 
have for any reasons refrained from be- 
coming parties to the proceedings, but 
it is the reward which the law gives to 
the diligent. When the defendant cor- 
poration signed the petition for remov- 
al, and executed the bond, and gave in- 
structions to the attorney to take the 
necessary steps to effect the removal of 
the suit into this court, it was probably 


14 
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not aware of the legal consequences of 
the act, and had no thought of depriv- 
ing other creditors, who had not be- 
come parties to the attachment proceed- 
ings, of sharing in the pro rata distri- 
bution of the assets. In other words, 
a mistake in law was made; but I do 
not understand that I have any power 
to correct mistakes in law, if by so 
doing I take away from other innocent 
parties any rights which they had ac- 
quired by such mistakes. It was farther 
urged upon the argument that there was 
a practical difficulty arising from the pe- 
culiar features of the New Jersey act 
in holding that this court had jurisdic- 
tion in a state tribunal. The thirty- 
eighth section makes it lawful for aoy 
defendant in attachment, over a suit be- 
gun by attachment, to enter an appear- 
ance to the suit of the plaintiff, or of 
any applying creditor, without giving 
bond for the return of the property ; 
and after such appearance to suit or 
suits the plaintiff and creditors shall 
proceed in all respects as if commenced 
by summons. The difficulty, earnestly 
pressed, was that some of the applying 
creditors had entered a rule for claims 
for less than $500, and that there was 
no power in this court to exercise jur- 
isdiction in a controversy between par- 
ties in a removal case where the sum 
in dispute was less than that amount. 
No question of that kind has yet ap- 
peared in the case, and it will be time 
enough to meet it when it arises. I 
have no hesitation, however, to antici- 
pate it by saying that the jurisdictional 
limitation of the statute to $500 has 
reference to the sum in dispute between 
the plaintiff in attachment and the de- 
fendant; that the right of applying 
creditors to come in and to have their 
claims adjust-d and allowed is a mere 
incident to the principal suit, and that 
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the court, having acquired jurisdiction 
over the principal suit, necessarily ex- 
ercises it over the incident. 

The motion to remand is refused. 

An application is pending for the ap. 
pointment of an auditor, and for the 
sale of the property as perishable, 
under the provisions of the thirty- 





ninth section of the New Jersey act 
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concerning attachments. The sheriff 
of the county of Hudson holds the 
goods and chattels levied on under the 
writ of attachment, and I perceive no 
reason why an order should not be 
granted appointing him auditor, and 
directing him to sell the property ac- 
cording to law.—Federai Reporter. 


o—-——- 


NEW JERSEY SUPREME COURT. 


CONFESSION OF JUDGMENT BY 
MARRIED WOMAN. 


Heywood v. Shreve 
February Term, 1882.) 

A married woman can execute a valid bond and 
warrant of attorney to confess judgment 
upon a debt or contract which was binding | 
upon her and on which she was liable to be 
sued. 

Liability upon a bond conditioned for the pay- 
ment of an annuity is extinguished by a 
discharge in bankruptcy. 

Dervr, J.: Jadgment was entered in 
favor of Heywood against Shreve and 
wife on the 25th of August, 1874, in 
pursuance of a bond and warrant of 
attorney bearing date March 28, 1866, 
in the penal sum of $3,000. 

The condition of the bond to which 
the warrant of attorney was annexed is | 
for the payment by the said Benjamin 
F. Shreve and Sarah M., his wife, to 
the plaintiff of five hundred dollars in 
each and every year during the plain- 
tiff's lifetime, in quarterly payments in 
advance. 

Judgment was entered for the pen- 
alty of the bond. Execution was is- 
sued immediately for the sum due and 
unpaid at that time under the condition 
of the bond, and the amount thereof 
was collected by the sheriff. Payments 





| torney. 





were subsequently made which satis- 


‘fied ull the payments which became 
|due up to the 28th of June, 1878. 


Heywood, the obligee named in the 
bond, is still living. 

A rule to show cause was obtained 
by Mrs. Shreve, to have the judgment 
vacated as to her. Mrs. Shreve was a 
married woman when she executed and 
delivered the bond and warrant of at- 
She contends that the bond 
and warrant of attorney were void as 
to herself because of her coverture, 
and on this ground seeks to have the 
judgment vacated. 

In Salkeld, 117-399, it was adjudged 
that if a feme sole give a warrant of 
attorney to confess judgment,and marry 
before judgment is entered, the war- 
rant is revoked by the marriage. But 
such was not the settled doctrine of 
the English courts. In Shower 91, it 
was held that upon such a warrant 
judgment might be entered against 
husband and wife by leave uf the court. 
Mender v. Lee, 3 Burro. 1469, is to the 
same effect, as are also Hartford v. 
Mattingly, 3 Chitty R. 117; Metcalf v. 
Boote, 6 D. & R. 46; and Staples v. 
Purser, 3 Mann. & Scott 800. 

The warrant of attorney of a feme 
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covert to confess judgment was void at 
common law, for the reason that cover- 
ture incapacitated her from making a 
binding contract. But it is by no 
means clear that the English courts 
would deny effect to the warrant of 
attorney of a married woman for the 
confession of judgment against her in 
instances where she had the capacity 
to make the contract the warrant of 
attorney was designed to enforce, 
and was capable of being sned in a 
court of law. In Reed v. Jewson, cited 
by Butler, J.,in Candell v. Shaw, 4 T. 
R. 362, judgment was entered against a 
married woman who was a sole trader 
by the custom of London, in virtue of 
a bond and warrant of attorney given 
by her for money advanced to ber 
touching her craft. The warrant was 
held to be a nullity on the special 
grounds that the custom of London 
applied only tosimple contract debts, 
and that under the custom a feme co- 
vert could not give a bond, and also 
that by the custom the wife could be 
sued alone only by action brought in 
the court of the city of London. 
Considering the reasons on which 
the common law practice was founded, 
I think the rule of practice which de- 
barred a feme covert from making a 
warrant of attorney to confess a judg- 
ment is inapplicable to the condition of 
married women under our statutes— 
cessante ratione legis, cessat ipsa lex. 
By several acts of the legislature 
married women in this state are »u- 
thorized to acquire and hold property 
as if femes soles, and are authorized to 
make certain contracts which are bind- 
ing upon them and on which they are 
liable to be sued at law. In none of 
the statutes making married women 
liable to suits at law is there any pre- 
scription of, or restriction on the form 
of action or method of procedure, ex- 
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cept that by the act of 1862, (Nix. Dig. 
548,) the husband was required to be 
joined with the wife as a defendant, 
and by the act of 1874 (Rev. 637), suit 
was to be brought against her in ber 
own name apart from her husband. 

If the contract of the married wo- 
man be such as a married woman is 
still incapacitated from entering into, 
her warrant of attorney to enter jndg- 
ment upon it isa nullity, becanse the 
obligation to which the warrant of at- 
torney is annexed is invalid, and judg- 
ment entered in pursuance of it will be 
vacated. Swing v. Woodruff, 12 Vroom 
469. Butif the contract be one that 
the married woman is enabled to make 
and on which she may be sued at law, 
I think a different result must be 
reached. With respect to such con- 
tracts, any action, suit or proceeding 
which is adapted for the enforcement 
of the obligation is within the reason 
and spirit of the statutes which confer 
the capacity to contract and impose li- 
ability to action at law thereon. The 
obligation being valid, the warrant of 
attorney is simply a part of the proce- 
dure to enforce it—as much so as a suit 
by summons or a cognovit. Actio ni- 
hil aliud est quam jus persequendi in 
judicio quod sibi debetur. Bouvier 
Law Dic.: Action. In First Nat. Bank 
v. Garlinghause, 53 Barb. 615, the Su- 
preme Court of New York held that an 
act which empowered married women 
to make certain contracts and author- 
ized suits against them on such obliga- 
tions, authorized a confession of a judg- 
ment by a married woman upon such 
contract, on the ground that confession 
of judgment is one of the ways and 
processes by which a person is sued ; 
and the right to sue and be sued im- 
plies the right to use and to be sub- 
jected to all the processes by which the 
judgments of courts are obtained. 
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The bond and warrant of attorney 
were made March 28, 1866, while the 
act of 1862 (Nix. Dig. 548) was in force. 
The consideration for which they were 
given was tle consideration money for 
the conveyance of lands to Mrs. Shreve 
by two several deeds of conveyance 
made directly to her, and it is so recit- 
ed in the condition of the bond. The 
consideration being received by the 


wife, for her benefit, the contract was | 


one she was able to make and on which 
she was liable to be sued conjointly 
with her husband, by force of the stat- 
ute. Eckert v. Reuter, 4 Vroom 266 ; 


Van Beck v. Skillman, 5 id. 110; Per- 
kim v. Elliott, 8 C. E. Green 526; and|5 
the judgment upon it was regular. 
Another question in the case was, 
whether a discharge in bankruptcy ex- 
tinguished the liability of the bankrupt 
on annuity bond and relieved him from 


the obligation to pay the dues which 
might accrue after the discharge. It 
was held that the bond created a lia- 
bility as soon as it was executed—a lia- 
bility contingent only on the continu- 
ance of the life of the annuitant; and 
that it created a contingent liability 
within the meaning of § 5068 of the 
Revised Statutes of the United States, 
and was extinguished by the discharge. 





FEES OF THE SECRETARY OF 
STATE. 


The State v. Kelsey. 
[February Term, 1882.] 

[We are indebted to the Trenton True Amer- 
ican for the following summary of the opin- 
ions.—Eb. } 

1. A statute of uncertain meaning which has 
been enforced in a certain sense for a long 
series of years by the different departments 
of government, will be judicially construed 
in that sense. 

2. A statute giving the Secretary of State a cer- 
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tain fee for every copy of « paper on file in 
his office, will entitle him to such fee from the 
state when a copy of such file has been order- 
ed by the Legislature, such statute having 
been acted on in that sense by the principal 
officers of the government for over fifty 
years. 

. Such a course of practice will amount to 
a practical exposition, and will extend the 
law so as to embrace the state, although in 
the absence of such usage such extended 
construction would not have obtained. 

. If the general purpose of a statute be un- 
constitutional, and an unconstitutionality ap- 
pears in an incidental provision, it is the 
duty of a public officer to whom such provision 
is assigned to put it in force, unless it is ab- 
solutely undeniable that the entire act is 
violated by such unconstitutionality. 

The Legislature is forbidden by the Con- 
stitution from increasing or decreasing the 
allowance due the Secretary of State during 
his term of office by an act applicable to 
him alone; such an act being a special law, 
and as such unconstitutional. 

There is no law that authorizes the Secre- 
tary of State to charge the state for filing 
the return of marriages, births and deaths 
required to be sent to his office. 


The opinion of the court was read 
by Beastey, C. J. 

This suit is for moneys retained by 
the defendant for fees for copying the 
public laws for the newspapers and for 
filing the returns of marriages, births 
and deaths. 

First, with respect to fees for copy- 
ing the laws for the newspapers. 

By the act of 1876 the Legislature 
declared that the Secretary of State 
should furnish these copies, and also 
declared that he should receive for such 
services “the rates allowed by law, 
provided the sum shall not exceed one 
thousand dollars in one year.” 

The defendant performed the ser- 
vices, and charged eight cents a folio for 
all the copies so furnished, notwith- 
standing such charge amounted to 
more than the sum of one thousand 
dollars, The question is, whether such 
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charges in excess of the sum limited 
can be legally justified. 

The position of the defendant in this 
respect is this: That at the time he 
was reappointed to his present office 
he was entitled by the then existing 
legislation to charge eight cents per 
folio for all copies officially made by 
him, and that the Legislature could 
not, during his current term, decrease 
his emvlumente by the act just referred 
to, inasmuch as such act, so far as it 
related to himself, was a special act, 
and, therefore, within that prohibition 
of the Constitution that declares that 
the Legislature shall not pass any pri- 
vate, local or special act, “‘ creating, in- 
creasing or decreasing the percentage 
or allowance of public officers during 
the term for which said officers were 
elected or appointed.” 

The first point of inquiry therefore, 
is, whether there was, at the time in 
question, any law authorizing these 
fees for the copies in question. In or- 
der to manifest such right, the defend- 
ant relies on the general fee bill, Re- 
vision, page 399. In this act among 
the items given to the Secretary, are 
the following: ‘ Entering writings on 
the record for each sheet, 8 cents; for 
every copy of the same, and other 
papers in his office, for each sheet, 8 
cents.” 

The question arises whether this 
language embraces the state, when it, 
through the Legislature, orders copies 
of the laws on file in this office. 

It is clear that the language, intrin- 
sically considered, is sufficiently broad 
to take in the state. The act says that 
officer is to be paid for every copy, but 
he will not be paid for every copy if he 
is obliged to furnish copies gratuitous: 
ly at the order of the Legislature. Nor 
is the general language limited by any- 
thing in the context; nor is the pro- 
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vision under any ordinary circumstan- 
ces unreasonable, for there is nothing 
unjust in the state paying the same 
fees for the same labor which are re- 
quired to be paid by individuals. 

But it is urged that the legal rule is 
that a burthen of this kind cannot be 
put upon the state, unless the language 
of the statute will admit of no other 
rational construction. This is a valu- 
able legal principle that ought not in 
the least degree to be invaded, and if 
this law were a recent one, and had 
now for the first time to be expounded, 
I should hesitate long before constru- 
ing it in a sense that would subject the 
state to these fees. But the statute is 
an old one, and I have examined the 
public archives, and am satisfied that 
for over fifty years it has been con- 
strued by all those high public officers, 
whose duty it was to be conversant 
with the subject, in the sense in which 
the defendant contends. This fee bill 
in this respect has during all the period 
specified been held to render the state 
liable for the fees when it ordered 
copies from this officer. As early as 
1832, when Daniel Coleman was secre- 
tary, in one of his bills now before me, 
he charged the state for a copy of a 
legislative resolution, and that bill had 
the signature of Governor Isaac H. 
Williamson, ordering its payment. In 
a bill of this same secretary, dated 22d 
October, 1832, I find the following 
charge: “Copies of public acts and 
resolutions of 1831-2, for publications 
in the newspapers, $23.40.” This bill 
is signed and sanctioned by Charles 
Parker, as treasurer, and it has the 
signature of Governor Vroom, order- 
ing its payment. At that date the law 
required the publication to be in but 
one paper in the city of Trenton, but 
if the general fee bill authorized a 
charge for a copy for one paper, it 
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cannot be denied that it authorized a 
charge for many copies, if the same 
were ordered. The fee bill gave the 
secretary a fee for “every copy,” so 
that the only question is whether such 
fee bill was applicable to the state. 
We clearly find that such was the early 
construction, and that construction 
continued in practice to be put upon 
this law from the date just mentioned 
to the time of the breaking out of this 
controversy. Such a practice has the 
sanction of this long line of secretaries, 
treasurers and governors, and indeed 
of the legislature itself. For these 
bills containing these charges were an- 
nually passed upon by a selected com- 
mittee of that body. And such a 
practice as this, so long continued and 
so uniformly approved, must, as a mat- 
ter of law, settle the meaning of this 
statute. Such is the well settled legal 
principle. The court is bound, under 
the circumstances, to receive it as it 
has thus been enforced. 

It is true that when this law requir- 
ing the laws to be published was en- 
larged so as to take in a large portion 
of the newspapers of the state, some of 
the secretaries, after charging for one 
or two copies at the rate of the fee 
bill, charged the residue but a 
nominal amount. 

But if the fee bill is applicable to the 
state, no one can question their right 


for 


to have charged at these rates for all 
the copies so made, and if they threw 
off part of such charges, they could do 
they wished, but they could 
The entire 


so if 
not be forced to do so. 
question is settled if we find they had 
the legal right, by force of the law in 
question, to charge for a single copy. 
The result is, that in view of this 
established construction, the court is 
bound tu hold by force of legal rules, 
that at the time of his reappuintment, 
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the defendant had the right to make 
these charges for these copies of these 
laws, unless he was restrained from ex- 
ceeding the maximum sum fixed by the 
act of 1876, that is—the sum of one 
thousand dollars. 

This leads to a consideration of the 
constitutionality of that law. 

One of the contentions of the At- 
torney-General on this head was, that 
the defendant could not execute this 
law, and at the same time reject the 
provision which limited his remunera.- 
tion. 

But I cannot agree to this proposi- 
tion. If the general scheme of a law 
be constitutional, such scheme will not 
necessarily be frustrated by the un- 
constitutionality of one of its incident- 
al provisions. In this case the law em- 
bodied a favored legislative policy, 
which for years had been put in force 
at great expense, and there was no 
reason to suppose that it was the de- 


sign to make such scheme contingent 
on the question whether the work 
could be done by the secretary at the 
Courts do 


sum specified in this act 
not readily set aside legislative acts, 
and nothing could have justified a 
fiscal or executive officer from putting 
into operation such a legislative plan 
except the existence in it of an uncon- 
stitutional ingredient which was so 
manifest that it was evident at first 
sight. Iam satisfied that it was the 
plain duty of this defendant to execute 
this law, even though the provision re- 
lative to his own fees was unconstitu- 
tional. 

The inquiry then arises, was such 
provision, this restriction of the de- 
fendant’s emoluments, unconstitu- 
tional ? 

Had the legislature the legal ca- 
pacity by the present act to take from 
the defendant for making these copies 
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any portion of the remuneration given 
to him by the fee bill ? 

It has already been found as one of 
the conclusions above stated that this 
fee bill operated upon the state; and 
that consequently for every copy of a 
law furnished to the public the defend- 
ant had the right to charge at the rate 
of eight cents per folio. This was the 
state of the law at the date of his reap- 
pointment. The admitted effect of the 
clause in question is to decrease such 
allowance. Inasmuch, therefore, as 
the amendment of the constitution 
already quoted forbids such a result to 
be effected by any act which is private, 
special or local, the only point here 
presented for inquiry is, whether this 
law falls within any of these three 
specified categories ? 

As this is a statute affecting the emol- 
uments of a state official whose func- 
tions are coextensive with the territor- 
ial limits of the state, I think it is plain 
that it is neither a private nor a local 
law ; but I am equally clear that it is a 
special law so far as it effects the in- 
terest of this defendant. No one can 
doubt the purpose of this Constitution- 
al prohibition. The design was first to 
protect the individual officer against 
legislative intimidation or oppression ; 
and second, to guard the legislature 
against the gainful schemes of officials. 
It is argued that the prohibition cannot 
be intended to apply to an officer who 
stands single, without an associate or 
coordinate, inasmuch as in such an in- 
stance or case a Classification is not 
possible, and therefore the Legislature 
cannot execute its purpose by means 
of a general law. But, admitting both 
this premise and conclusion, the result 
would be that many of the most im- 
portant officers of the state would be 
beyond the pale of either the protec. 
tion or the restraint of this Constitu- 
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tional provision; it would neither pro- 
tect nor restrain the Attorney General, 
the Treasurer, the Secretary of State, 
the Comptroller and other officers of 
high grade, and yet these are agents of 
the government to whom no one can 
deny the provision should be pre-emin- 
ently applicable. Such a construction 
put upon this amendatory clause would 
indeed leave it in existence, but the 
reason for its existence it would be dif- 
ficult to discover. But I do not admit 
either the above premise or the conclu- 
sion deduced from it, forit seems to me 
there is no insurmountable obstacle in 
the way of classifying these several of- 
ficers for every legitimate legislative 
purpose, and that if they cannot be 
classified the prohibition against rais- 
ing or lowering their salaries by speci- 
fic enactment is too distinct to be over- 
ridden by construction. The court 
cannot yield to an interpretation which 
for most practical purposes puts the 
clause in question out of existence. 
The cases cited do not seem to me in 
point, as they certainly do not establish 
any principle which will lead to the re- 
sult now contended for in behalf of the 
state. 

My conclusion on this part of the 
case is that the limitation in question 
is unconstitutional, and that, conse- 
quently, the charges contained in the 
account in this respect are legally due 
to the defendant. 

The other branch of the case relates 
to the charges for filing the returns of 
marriages, births and deaths. 

These items are sought to be justi- 
fied by force of the act of 6th February, 
1817, which gives to the Secretary of 
State a fee “for filing every bond or 
other instrument of writing of a pub- 
lic nature.” It is insisted that these re- 
turns are “instruments of writing of a 
public nature.’ In this act this ex- 
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expression “instruments of writing’ is 
associated with bonds, deeds and laws. 
Deriving light from such associations 
and from the inherent meaning of the 
expression, is this descriptive phrase 
wide enough to embrace these returns ? 
Such returns are not papers of any 
legal value; they do not record any 
fact, nor can they be used as evidence. 
They are nothing more than mere sta- 
tistical collections for the uses of science 
and public information. They, there- 
fore, do not fill up any of the legal 
definitions of an instrument in writing. 
I do not find, therefore, that there is 
any warrant in this law for making 
these charges. To this extent the state 
is entitled to judgment. 

Scupper, J., concurred. 

Justice Magie reada dissenting opin- 
ion, in which he took the ground that 
the law did not alluw the Secretary of 
State to charge eight cents per folio 
for copies of the law, either to indivi- 
duals or to the state. He further con- 
tended that the practice of so doing 
had not been continuous, and that there 
had not been uniformity of charges by 
the several Secretaries of State, there 
having been one construction put upon 
the law for the first twelve years from 
1856, and another for the last. He 
held that the meaning of the act of 
1876 was plain that the Secretary 
should receive the rates allowed by law 
provided the amount in any one year 
did not exceed $1,000. As to the por- 
tion in reference to the recording of 
vital statistics he agreed with the Chief 
Justice. [The dissenting opinion was 
not filed until later in the term. We 
propose to furnish an abstract of it 
in our next number.—Eb. | 





ABSTRACTS OF OPINIONS. 


Constitution—Surety— A gent— Au- 
thority under seal_—1. The act of 1879 
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(Laws, p. 115,) increasing the jurisdic- 
tion of Justices of the Peace, is consti- 
tutional, citing Wright v. Moran, 14 
Vr. 49; Colwell v. Chamberlin, 14 Vr. 


387. 
2. Even though the covenant of a 


married woman be held void for cover- 
ture, the covenant of her surety is en- 
forceable ; citing Kimbal v. Newell, 7 
Hill 116, Remsen v. Graves, 41 N. Y. 
471. 

3. Where it is essential to the valid- 
ity of a writing that it be executed 
under seal, authority to an agent to 
execute it must be likewise under seal. 
But where a seal is not vital to the 
contract and the agent has power to 
execute it without seal it operates as a 
simple contract, although executed un- 
der seal, citing Lang v. Hartwell, 5 Vr. 
116. 

4. The written lease in this case is 
in effect an agreement not under seal, 
on which the surety has written an 
agreement under seal that he will pay 
rent in default of payment by the 
lessee. This suit against the surety 
for the rent was brought after the 
lapse of six years from the due day of 
the rent. Held, that although the 
principal debtor might have pleaded 
actio non accrevit infra sex annos on 
his contract not. under seal, the action 
against the surety will not be barred 
until the lapse of sixteen years.— Wag- 
Watts. Opinion by Van 

[Opinion given elsewhere 


oner Vv. 
SycKeEL, J. 
in full. ] 
Taxing Power—Liquor License— 
Fine and Imprisonment— Certiorari— 
1. The provisions in the charter of the 
city of Plainfield granted to the com- 
mon council the right, nut only to regu- 
late and prohibit the sale of spirituous 
liquors, but also to fix the amount of 
the assessment to be paid for license, 
and directing that it be paid into the 
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city treasury for the use of the city, 
confers the taxing power for revenue 
purposes, and distinguishes the case 
from that of Muhlenbrink v. Commis- 
sioners, 13 Vr. 364. 

2. The complaint for violating the 
city ordinance must state to whom the 
liquor was sold or allege that it was 
sold toa person unknown. It is very 
important to the defendant in making 
his defence to know the names of the 
persons to whom the illegal sale is 
charged to have been made; the defen- 
dant has a right to this information, if 
it can be given, citing Greeley v. Pas- 
saic, 13 Vr. 87. 

3. The city charter provides that on 
conviction for violating a city ordinance 
the defendant may be fined, and if the 
fine is not paid, be imprisoned for twen- 
ty days. There is not error in enter- 


ing the judgment in the language of the 


statute. If after being committed the 
defendant pays the fine before the ex- 
piration of the twenty days, he may 
raise on habeas corpus the question 
whether he is entitled to be at once dis- 
charged from custody. 

4. A conviction in the city court of 
Plainfield is reviewable only by appeal 
to the Union Common Pleas. 

5. The act of 1874, making a certior- 
ari to theUnion Circuit court the only 
mode of review, is unconstitutional. 
The legislature cannot confer upon the 
circuit courts the power to review the 
proceedings of inferior tribunals by 
certiorari. 

6. The Supreme court is the sole 
depository of the prerogative writs of 
certiorari, mandamus and quo war— 
ranto. The single exception is in suits 
originating in justices’ courts. Plana- 
gan v. the Treasurer of the city of 
Plainfield. Opinion by Van Sycxet, J. 

Newspaper.—“ Printed and Pub- 
lished”: 1. A newspaper which has 


15 
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been published for two years in the 
city of Hoboken is entitled to a place 
in that class of papers from which se- 
lection must be made for the publica- 
tion of the proceedings of the common 
council, although it is not authorized 
to publish the laws of this state. 

2. The office of the Hoboken Ad- 
vertiser is in Hoboken, where those 
who own and conduct it reside. The 
entire matter for the paper is com- 
posed, set up, and placed in forms in 
Hoboken, after which the forms are 
sent over to New York city, where the 
mere press work is done, and the 
papers are then brought back to the 
office in Hoboken, from whence they 
are issued to subscribers. Held, That 
this paper is, within the reason and 
spirit of the law, “printed and pub- 
lished” in Hoboken. State, Bayer, 
pros.,v. The Mayor, ete., of Hoboken. 
Opinion by Van Sycxet, J. 


Road—Return.—‘ Mrs.” not a legal 
name.—l, If surveyors appointed to 
lay out a public road fail to report an 
assessment of damages in favor of one 
whose land is taken and who is an ap- 
plicant for the road, their return is de- 
fective. 


In this case the land of Benjamin and 
George Porter and Martha Kearsley 
was taken. Assessments were made to 
Mrs. Porter and Mrs. Kearsley. The 
court said, “ An award to Mrs. Porter 
is certainly insufficient to meet the 
claims of Benjamin and George Porter, 
and an award to Mrs. Kearsley should 
also probably be condemned, since 
‘Mrs.’ is nota legal name,” citing El- 
berson v. Richards, 14 Vroom 69, and 
other cases. 


2. The court of Common Pleas 
which appointed the surveyors may 
make the orders necessary to provide 
for the amendment of such defective 
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return.— State, Kearsley and als, pros., 
v. Gibbs.—Opinion by Drxon, J. 

General Law.—Repeal of special 
law— Repeal of power of taxation.—1. 
A declaration in a general law that all 
acts or parts of acts whether local or 
special or otherwise inconsistent with 
its provisions are repealed will repeal 
inconsisted provisions of prior special 
acts. 

2. A special law authorized the town- 
ship of North Brunswick to convey to 
the City of New Brunswick a poor 
farm owned by the former and situate 
within its limits, and declared that the 
farm should be liable to taxation by 
the township so long as it should be 
embraced within it; and under this 
law the conveyance was made. Held, 
that the Legislature could constitu- 
tionally repeal this power of taxation.— 
Mayor ete. of New Brunswick v. Wil- 
liamson, Coll.—Opinion by Drxon, J. 

Common Council.— Commissioners. 
Where acommon council is author- 
ized to do an act, but the mode of 
doing it is not prescribed, it may be 
done by resolution as well as by ordi- 
nance. 

The judgment of commissioners of 
assessment on matters of fact within 
their lawful cognizance will not be re- 
versed except upon clear proof that it 
is erroneous. Butler v. City of Pat- 
erson. Opinion by Drxon, J. 

Constitution.—Special und Local 
Laws— False Title.—1. An act which 
regulates the salaries of certain city 
officers, which is applicable to but a 
single city and never can apply to any 
other, is unconstitutional. The act 
forbids salaries to the mayor and mem- 
bers of the common council of the 
board of aldermen of any of the incor- 
porated cities of this state, which, ac- 
cording to the last census, have less 
than twenty thousand inhabitants and 
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not less than fifteen thousand, was 
conceded that the city of New Bruns- 
wick is the only one which, according 
to the last census, came within the de- 
scription. 

Held, That the act is void, as it is a 
special and local law. The designation 
of the number of inhabitants is a mere 
form of words, the numerals desig- 
nating New Brunswick just as well as 
the letters of the alphabet. That it is 
also void because its title declares its 
purpose is to fix and regulate the 
salaries of officers in cities in this state, 
when in truth its purpose is to regu- 
late the salaries of officers in a single 
city. This is a false and deceptive 
title. The real object of the act is not 
expressed in the title. Mayor, etc., 
of New Brunswick v. Contieri. Opin- 
ion by Bzastey, C. J. 

Insurance— Construction of policies 
—Other insurance.—A condition an- 
nexed to and made a part of a policy 
of fire insurance which provides that 
all and every person insuring in this 
company must give notice * * * 
of any other insurance effected in their 
behalf on said property, * * * in 
which case each office shall be liable in 
the payment only of a ratable propor- 
tion of any loss or damage which may 
be sustained, etc., is not restricted to 
other insurance effected prior to the 
execution and delivery of the policy in 
question. It is applicable to all other 
insurances whether effected before or af- 
ter the policy in question. Warwick 
v. Monmouth Co. Ins. Vo. Opinion by 
Maarr, J. 

Tax.— Deduction for Mortgage.—1. 
Where deduction from tax is claimed 
by the owner of mortgage premises on 
account of mortgage debt, it is not nec- 
essary that such claim be in writing 
under oath. 

2. If deduction be claimed by the 
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land owner and allowed by the assessor, 
the tax upon the whole amount of the 
mortgige debt should be assessed 
against the holder of the mortgage. 
Appleby v. Hast New Brunswick. 
Opinion by Parker, J. 

Tax.— Against owner of Personal 
Property.—The owners of personal 
property at the time of the assessment 
are liable to the tax thereon. A sub- 
sequent change in the transcript or 
duplicate of the assessment is not 
legal. State, Brouck pros., v. Mayor, 
etc., of Jersey City. Opinion by 
Parker, J. 

Promissory Note.—Action an— 
Parties—Amendment.—1. If a note 
payable to order be transferred with- 
out having been endorsed by the payee, 
the holder cannot sue in his own name. 
For although the holder may possess 


the entire beneficial interest, the legal 
title is still im the payee, and his name 
should be used to maintain the suit. 


2. If no endorsement be on a note 
payable to order, and it does not ap- 
pear on the face of the note that the 
payee is the agent of the plaintiff, the 
suit cannot be maintained in his name. 

3. Where objection is made in the 
court for the trial of small causes and 
no motion is made to amen there, 
no amendment can be made subse- 
quently. State, Fine pros., v. High 
Bridge M. EF. Church Ass'n. Opinion 
by Parker, J. 

Young v. Wilson, builder, and Rit- 
tenhouse, owner. Mechanic's lien sus- 
tained. Opinion by Knapp, J. 

Landlord and Tenant.—Summary 
Proceedings—Trespass.--1. In sum- 
mary proceedings to dispossess a ten- 
ant, the finding of the fact that rent 
was due and unpaid is final as’ to that 
proceeding, but the statute deprives 
the judgment in that court of the 
quality of conclusiveness which it has 
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in other cases. By the statute the 
landlord is liable in an action of tres- 
pass for any unlawful proceeding there- 
under. 

2. To maintain an action by the ten- 
ant in such case it must be shown that 
he was removed by a warrant to dis- 
possess. 

3. If the officer exhibits a warrant to 
dispossess, and commands the tenant 
to leave, the trespass will be complete 
if he goes without waiting for the ex- 
ercise of actual force. But if the offi- 
cer is without process of law and 
threatens that he will put the tenant 
out the next day unless he goes out 
before that time, no trespass is com- 
mitted. A menace to commit an act 
of violence at a future day, although 
yielded to by the the tenant, does not 
constitute a trespass. State, Coe 
pros., v. Haines. Opinion by Van 
SycKkEL, J. 

Pollution of Water.—Hminent Do- 
main— Police Regulation.—On writ of 
error. The defendants were indicted 
under the first section of the act to 
prevent the pollution of water, forbid- 
ding the deposit of the carcasses of 
dead animals, offal, etc., calculated to 
render the water of any river, stream 
or brook impure, or to connect any 
water closet with a sewer emptying 
into a stream from which a supply of 
water is obtained. The offence is made 
a misdemeanor. It was claimed by the 
defence that the water was purified be- 
fore it reached the point where it was 
taken into the reservoir. The court 
charged that it was immaterial whether 
the offal affected the supply or not. 


‘The court below correctly construed 


the intention of the act which was 
“any thing calculated to render the 
water impure,” the words of the stat- 
ute. The title of the act does not per- 
mit a limited construction of its intent. 
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The act is within the police powers of 
the Legislature. It is in the power of 
the Legislature to restrain the use of 
private property for the public good as 
is in the sale of intoxicating liquor, 
contagious diseases in hospitals, the 
manufacture and storage of dangerous 
explosives or inflamable substances, 
because of the possibility of public in- 
jury. The object of the Legislature 
was to protect private comfort and 
public health, and there was no ques- 
tion that the pollution of the waters 
used by the public was injurious to 
public health. The gist of the offense 
was the deposit of matter tending to 
make the water impure. Held—No 
error was committed in the court be- 


low. The judgment will be affirmed 


with costs.—State v. Streeper. Opin- 


ion by Maatr, J. 

Property in Oysters. -- Abandon- 
ment—On demurrer. The defendant 
was sued for trespass vie et armis, is 
dredging through a bed of oysters un- 
der the waters of Raritan bay which 
were the piivate property of the plain- 
tiff. The question was one of law cer- 
tified by the Monmouth Circuit to the 
Supreme Court for its advisory decis- 
ion. The question was whether a per- 
son who places oysters on land belong 
ing to the state can be able to main- 
tain an action against a person who 
takes them. The ground was marked 
by plaintiff, and that refutes the aver- 
ment of abandonment. The oysters 
being upon the land of the state does 
not give anyone the right to take them, 
being the property of another. Judg- 
ment should be -for the plaintiff.— 
Netchler v. Post. Opinion by Regn, J. 

Solicitor and Client. — Definite 
Agreement— Credit.—W hen there isan 
express agreement between solicitor 
and client, whereby solicitor undertakes 
to do certain services respecting client's 
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interest in an estate, for a certain sum 
stipulated to be paid by client, and in 
the performance of the duty so under- 
taken the solicitor takes proceedings 
in client's behalf in the court of Chan- 
cery, which result in settling the estate 
and severing and securing client's 
share, and entitle him, under the agree- 
ment, to the specified compensation ; 
in an action therefor the client ought 
to be credited with a sum allowed by 
the Chancellor to the solicitor in the 
proceedings in chancery out of the gen- 
eral fund of the estate, when it appears 
that the services rendered by the so- 
licitor in those proceedings are such as 
were included in his contract with his 
client. Shreve v. Freeman. Opinion 
by Maerz J. 

The State, Winants pros., v. May- 
or, ete, of Bayonne. On certiorari. 
License to sell beer,etc., granted by the 
common council of Bayonne set aside 
as not authorized by the charter. Opin- 
ion by Depus J. 

Assessments.—A gutter a part of 
the Sidewalk.—The expenses of mak- 
ing a gutter for an unpaved 
street may be assessed as a part of the 
cost of making the sidewalk, and upon 
the same principles ; it appearing from 
the evidence that the construction 
of the gutter is necessary to the com- 
pletion and preservation of the side- 
walk. ——- Zhe State, Robins pros., v. 
Comrs., etc., of the streets, etc., in New 
Brunswick. Opinion by Depusz J. 

Lien for Repairs. — Husband and 
Wife.—Action of trover by married 
woman to recover a wagon she bad al- 
lowed her husband to use. It became 
worn out and was by him taken for re- 
pair, and was held for non-payment of 
sum due for the repairs. 

After discussing at great length the 
various kinds of liens upon personal 
property ; the lien of innkeepers, far- 
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riers, and common carriers, the lien of 
a workman for repairs, and the sub- 
ject of adjustment of cattle for which 
there is no lien and especially the lien 
of a shipwright for repairs upon a ves- 
sel. As against the mortgagee the court 
said: in the present case the wagon 
was owned by the wife. It was put in 
the husband's charge for use in his 
business, which was carried on for the 
support of the family and was proba- 
bly owned and kept for that purpose. 
It was in contemplation of all parties 
that the wagon could be made useful 
for the purpose for which it was de- 
signed to be used, only by being kept 
in repair. The repairs were beneficial 


to the interests of both parties, to the 
husband in fitting the wagon for use, 
to the wife in enhancing the value 
of the property by the repairs upon it. 


I think it clear on the facts certified 
by the court~below that the husband 
had authority from the wife, implied 
from the manner in which she permit- 
ted the wagon to be used, to have the 
repairs done; and if so the property 
became by law subject to a lien for the 
workman's charges. Judgment affirm- 
ed.— Whyte v. Smith. Opinion by 
Dervg, J. 

Satisfaction— Of Judgment Va- 
cated.—A satisfaction price obtained by 
fraudulent misrepresentations by the 
defendant that be had no property will 
be set aside if the rights of third parties 
have not intervened, and this although 
the plaintiff knew the defendant had 
been guilty of previous fraudulent con- 
duct. Ackerman v. Ackerman. Opin. 
ion by Depusg, J. 





LANDLORD & TENANT-—SURETY. 


The State, H. G. Wagoner v. Catharine Watts. 
{February Term, 1822.] 
1. The act of 1876 ( Laws, p. 115) increas- 
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ing jurisdiction of Justices of the Peace is 
constitutional, 

Even though the covenant of a married 
woman be held valid for coverture the cove- 
nant of his surety is enforceable. 

Where it is essential to the validity of a 
writing that it be executed under seal, au- 
thority to an agent to execute it must be 
likewise under seal. But where a seal is not 
vital to the contract, and the agent has power 
to execute it without seal, it operates as a 
simple contract, although executed under 
seal. ‘ 
The written lease in this case is in effect 

an agreement not under seal, on which the 
surety has written an agreement under seal, 
that he will pay the rent in default of pay- 
ment by the lessee. This suit against the 
surety for the rent was brought after the 
lapse of more than six years from the due 
day of the rent. He'd, That although the 
principal debtor might have pleaded in bar 
actio non accrevit infra sex annos, on his 
contract not under seal, the action against 
the surety on his contract under seal will not 
be barred until the lapse of sixteen years. 

Argued at November term, 1881, be- 
fore Justices Depue, Van Syckle and 
Parker. 

Mr. John Schomp, for plaintiff. 

Mr. R. V. Lindabury, for defend- 
ant. 

The opinion of the Court was de- 
livered by Van Sycxtz, J. 

Catharine Watts, by a deed under 
seal dated March 8, 1870, demised to 
Mrs. Amerman for the term of one 
year from the first day of April then 
next, for a certain rent therein speci- 
fied, a house and lot in the county of 
Somerset, 

The lease was executed by one O. 
Bush as agent of Catharine Watts and 
by Mrs. Amerman. 

By an agreement under seal endorsed 
on said lease the relator covenanted 
that if default was made by tenant in 
the payment of the rent, he would pay 
the same to the lessor. 

The lessee occupied the premises for 
the stated term, and having failed ta 
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pay the rent, an action of covenant was 
instituted before a justice of the peace 
in 1881 said Catharine Watts 
against said Wagoner to recover the 
rent in arrears. Judgment was ren- 
dered in favor of the plaintiff for the 
sum of one hundred and sixty-four 
dollars and ninety-five cents ; which 
judgment, on appeal to the Somerset 
Pleas, was there affirmed. The pro- 
ceedings below have been certified into 
this court for review. 

The first objection taken by the 
Prosecutor challenges the validity of 
the act of 1879, (Laws p. 115,) increas- 
ing the jurisdiction of Justices of the 
Peace. This question is res adjudicata 
in this court. Wright v. Moran, 


by 


14 Vroom 49; Colweli v. Chamberlain, 
14 Vroom 387. 

The next point relied upon is an al- 
leged infirmity in the execution of the 


lease, which it is contended cannot be 
made the basis of an action for two 
reasons: First, because the husband of 
Mrs. Amerman did not join with her in 
its execution ; second, because the au- 
thority given by Catherine Watts to 
her agent, to execute it on her behalf, 
was by parol. 

It is well settled that even though 
the covenant of Mrs. Amerman is void 
for coverture the covenant of the sure- 
ty is enforceable. This point was ex- 
pressly adjudged by Chief Justice Wil- 
son in Kimball v. Newell, 7 Hill 116, 
and shuwn to have the support of the 
English cases. See also Remsen v. 
Graves, 41 N. Y. 471. 

The fact that the contract in this case 
was sealed by the agent dves not viti- 
ate it. “There is no doubt about the 
general rule that a power to execute an 
instrument under seal must be confered 
by an instrument of equal solemnity. 
If the writing given by the agent be 
under seal, and that be essential to its 





THE NEW JERSEY LAW JOURNAL. 


validity, the authority of the agent 
must be of equal dignity or it cannot 
operate.” Long v. Hartwell, 5 Vroom 
116. But where a seal is not vital to 
the contract, and the power to execute 
it without seal is simple, it becomes so 
far the act of the principal and surety 
as a simple contract. Jdem. 

The premises were as effectually let 
without as with a seal to the instru- 
ment, the lessor recognized the author 
ity of the agent, and ratified his act by 
permitting the lessee to enter and oc- 
cupy the premises for the stipulated 
term. 

The engagement being fully execu- 
ted on the one part it is not competent 
for the other to disavow his liability to 
render the consideration. The coven- 
ant of suretyship was executed by 
Wagoner in due form, upon sufficient 
consideration, and is binding upon him. 
Treating the lease as an agreement not 
under seal, in an action by the lessor 
against the lessee for rent, after the 
lapse of six years from the due day of 
the rent, the statute of limitations 
might be pleaded in bar. This suit 
was commenced against the surety 
more than six years after the rent was 
payable, and therefore the question is 
presented whether he can avail himself 
of the defence that the stature of 
limitations would be a bar in a suit 
against the principal debtor? The 
surety may have the benefit of any de- 
fence which the principal may set up, 
showing that the contract never was 
legal, or that it has been annulled. 
To that extent the rule prevails that 
the extinction of the liability of princi- 
pal debtor discharges the liability of 
the surety; the accessory obligation 
falls with the principal. As a general 
rule the liability of principal and surety 
is co-extensive. There are exceptions as 
in case of coverture and infancy in which 
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the contract cannot be enforced against 
the principal. But when the principal is 
discharged from his obligation by pay- 
ment and satisfaction or release, re- 
course cannot be had to the surety. In 
all these instances, in which both prin- 
cipal and surety are exonerated, the 
defence either shows in fact or in com- 
templation of law implies an actual 
satisfaction of the obligation which the 
former has assumed. In this case the 
debt is not discharged or satisfied by 
the lapse of limitation time; the reme- 
dy only to enforce it against the priu- 
cipal debtor is taken away. In Spears 
v. Hartley, 3 Esp. 81, Lord Elden 
said that the debt is not discharged by 
the operation of the statute of limita- 
tions it was the remedy only, and that 
the creditor could hold goods on which 
he had obtained a lien for bis claim 
although the statute had run against 
it. To the same effect are Morse v. 
Williams, 3 Camp. 418, and Higgins 
v. 2 B. and Ad. 413. 

To this debt unpaid the contract of 
the surety clings as a firm support in 
the law, like the obligation of an infant 
or feme covert, although the undertak- 
ing is voidable by the party to whose 
benefit it enures. 

Upon this ground it is that a mort- 
gage may be foreclosed and the land 
sold, although the note thereby secur- 
ed is barred by the statute; nothing 
less than payment will satisfy the con- 
dition. Thayer v. Main, 19 Pick. 535. 
Balsh v. Onion, 4 Cush. 559. Wiswell 
v. Baxter, 20 Wis. 680. Vorst v. Carey, 
15 N. Y. 510. Reed v. Shepley, 6 
Vermt: 602. 

In this case Wagoner, the surety, is 
bound by a contract under seal, which 
will not be barred by limitation until 
the lapse of sixteen years. He has en- 
gaged to pay, in default of payment by 
the lessee, and his contract will be per- 
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formed only by the payment of the 
debt. He cannot plead the statute 
himself, neither could he compel the 
principal debtor to plead it, nor pre- 
vent him from making a new promise to 
pay. The right to the plea of actio non 
accrevit infra sex annos is personal to 
the principal debtor, and he may refuse 
to plead it. The liability of the princi- 
pal and surety is not necessarily con- 
current; that of the former may sub- 
sist after the latter is discharged, vice 
versa. 

In Gardiner v. Mutting, 5 Maine 140, 
and Deane v. Munroe, 32 Ga. 22, it is 
held that the promise by the maker of 
a note takes it out of the statute of lim- 
itations only so far as he is concerned, 
but does not affect the liability of the 
endorser. So I apprehend there is 
nothing in the law which disables an en- 
dorser from making a valid engage- 
ment, by which the time is enlarged 
during which he may be held, but he 
cannot thereby deprive the maker of 
his right to the statutory plea. If the 
relator’s undertaking had not been un- 
der seal there can be no doubt that by 
a new promise he could have made 
himself liable after the lapse of six 
years. The form in which he originally 
contracted must be as effective as a new 
promise subsequently made, for, in sub- 
stance, he has engaged that for six- 
teen years, and he shall be liable to pay 
if default in payment be made by the 
lessee. It is not perceived that there is 
any infirmity in such a promise which 
van be seized upon as a legal defence 
sgainst its enforcement, nor is the 
surety'’s liability tested by determin- 
ing whether he can recover indemity 
from his principal. When the contract 
is valid in its inception, the principal 
debtor may be discharged by operation 
of law without discharging the surety, 
where the creditor does not by his act 
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contribute to the release. As an in- 
stance, it is well adjudged that a dis- 
charge of the principal in bankruptcy 
does not discharge the surety. Guild 
v. Butler, 122 Mass. 498: Ellis v. Wil- 
mot, L. R. 10, Ex. 10. 

The creditor in this case is charge- 
able with nothing except mere gratui- 
tous forbearance to sue, which does not 
exonerate the surety either at law or 
in equity. The latter might. at any 
time after default by the lessee, have 
paid the rent, and thereby established 
in himself a right of action. If be fails 
now in his attempt to have recourse to 
the principal debtor, his loss will be at- 
tributable to his own neglect to per- 
form his covenant. 

The rule undoubtedly is that the 
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statute, as between the principal and 
surety, begins to run against the latter 
from the time he pays the debt ; but if 
the surety, after the statute has run as 
to both the principal and himself, pays 
the debt without the consent of the 
former, he cannot recover indemnity. 
In this case there is a factor which may 
change the rule applicable to the rela- 
tion of the parties to each other. 

If the presumption of the law be that 
the surety sealed his agreement at the 
instance of the principal, the latter may 
be estopped from setting up against the 
former the limitation of defence if he 
pays the debt at any time within six- 
teen years. 

The judgment below should be af- 





firmed with costs. 





COURT OF CHANCERY OF NEW JERSEY. 


TAXATION OF SHERIFF’S EXE- 
CUTION FEES. 


Harrison v. Morony. 
|February Term, 1882.] 

Under the act of March 10, 1879, P. L. 102, 
the Sheriff's precentage ona sale is to be 
calculated upon the whole amount of the 
sale and not upon a sliding scale as hereto- 
tofore. The language of the act is clear 
and unequivocal, but arbitrary in its char- 
acter. 

Tue Cuancettor : The act relating to 
the fees of Sheriffs (P. L. 1879, p.102), 
provides that those officers shall be 
“entitled to demand and receive, when 
a sale is made by virtue of an execu- 
tion, on all sums of $1,000 and less, 
one per centum on the amount of the 
sale; on all sums over $1,000 and not 
exceeding $3,000, one-half of one per 
centum on the amount of the sale, and 


on all sums over $3,000, one-quarter 
of one per centum on the amount of 
the sale.” The question presented is 
upon the construction of that provi- 
sion ; whether in computing the sher- 
iff's fees, where the amount raised is 
over $1,000, the percentage given is 
to be calculated, as the language of the 
act is, upon the amount of the sale, or 
| upon $1,000 at one per centum, and on 
| the excess up to $3,000 at one-half of 
one per centum, and on the excess 
above $3,000 at one-quarter of one per 
centum. The legislature manifestly 
intended what the language plainly im- 
ports, that the percentage in each case 
should be at one rate upon the whole 
amount of the sale, and that the rate 
should be governed by their amounts. 
The language is sv plain that it will 








not admit of any other construction. 
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The legislature had before it the for- 
mer act on the subject, which expressly 
and explicitly provided for a sliding 
scale of percentages. The legislature 
did not employ the language of the old 
law, but other language, clear and un- 
equivocal. Its design undoubtedly was 
to establish a single rate of percentage 
on each sale, one per cent. on the 
amount of sale when the amount is 
$1,000 or less, and half that percent- 
age on the whole amount where it is 
over $1,000, and not less than $3,000, 
and where it is larger than $3,000, one- 
quarter of one per cent. It is true 
that according to the language of the 
act, the fees on a sale where the prop- 
erty brings $2,000 will be no more than 
on a sale where it brings but $1,000, 
and where the property brings less 
than $2,000 they would be less than 
where it brings $1,000, but such con- 
sideration will not authorize a different 
construction. The legislature has fixed 
the compensation by a rule not only 
clear and unequivocal, but arbitrary in 
its character. 





ABSTRACTS OF DECISIONS. 


Chattel Mortgage. — A fidavit.— 
Simply affirming under oath that the 
consideration of a chattel right is the 
sum for which it is given without dis- 
closing how the debt on which it was 


founded arose or was incurred, is 
neither a literal nor substantial com- 
pliance with the statute requiring the 
mortgagee to file an affidavit showing 
the consideration of the mortgage. 
Ehler v. Turner et als. Opinion by 
Van Feet, V. C. 

Equity.— Remedy at Law--Surety— 
Joint Bond.—A bill in equity was filed 
against oneof two obligors on a joint 
bond, and the representatives of the 
other alleging that the bond was made 


16 
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joint instead of joint and several by 
mistake, and praying for a decree on 
the ground that there was no remedy 
at law. The deceased obligor was in 
fact a surety. Held, That there was 
a complete remedy at law, because the 
statute gives a right of action on a 
joint bond against the executors of a 
deceased obligor, Rev. p. 742; and 
also against the devisees, Rev. p. 176. 
Held, also, that if it were not so, if the 
complainant had no action against the 
executors or against the devisees, 
equity would not, especially under the 
circumstances of this case, aid them in 
obtaining payment of the money due 
upon the bond. For if there is no 
remedy at law against the representa- 
tives of a deceased surety, equity in 
the absence of fraud, accident or mis- 
take will give none. Brandt on Surety- 
ship, §117; U.S. v. Price, 9 How. 83; 
Risley v. Brown, 67 N. Y. 160. 

The ground of enforcing the liability 
in equity against the representatives is 
the presumption that both obligors re- 
ceived the consideration ; but this does 
not arise in the case of a surety. His 
duty is measured by the legal force of 
his bond. Pickersgill v. Sahens, 15 
Wall. 140.—Dixon v. Vundenberg. 
Opinion by the CaancetLor, 

Trust.—Parol Evidence— Husband 
and Wife.—Where a person is in pos- 
session of an estate under a voluntary 
conveyance duly executed, the mere fact 
of his being a volunteer will not of itself 
create a presumption that he is a trustee 
for the grantor. There must be proof 
of an intention on the part of the donor 
to create a trust. This is true in the 
case of a stranger and a@ fortiori in 
case of ajrelative. 

No trust can be shown by parol evi- 
dence against a voluntary convey- 
ance. And the fact that the parties 
are husband and wife will not with- 
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draw the transaction from the statute 
of frands, but in this case, and in the 
case of parent and child, evidence of 
intention expressed at the time to 
create a trust may be used to rebut the 
presumption that the conveyance was 
intended for an advancement. Subse- 
quent acts and declarations, however, 
are not admissible. 

Where a husband had bought real 
estate and caused it to be conveyed to 
his wife, and had put his own prop. 
erty in her name, and had spent his own 
money on improvements, and they were 
afterwards divorced for adultery on her 
part, on a bill filed by bim to obtain a 
beneficial interest in the property, 
Held, That there was no competent 
evidence of a trust in favor of the hus- 
band, and that the adultery of the wife 
was no ground for relief in respect to 
the property. Lister v. Lister. Opin- 
ion by the CHanceLtor. 

Cross Bill.—Administration— De- 
Jence.—On a motion under the 210th 
rule to strike out matters set up in an 
answer by way of cross bill, the reasons 
stated in the notice of motion to strike 
out need not be more particular where 
the objection is toa bill or to an answer 
by way of cross bill, than would be re- 
quired on demurrer, or where it is to 
an answer, than would be required on 
exceptions. 

On a bill against an administrator 
for a distribution of an estate, he set 
up asa defence that he had deposited 
certain funds of the estate in two sav- 
ing banks which were generally sup- 
posed to be sound, but which had be- 
come insolvent by reason of defalca- 
tion. He asked that the loss be di. 
vided. The Court refused to strike 
out this defence, saying that it bad 
never been decided in this state that 
the executor was liable in such a case. 

Motion to strike out several defences 
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denied with costs, Westervelt v. Ack- 
erson. Opinion by the CHanceLtor. 


PREROGATIVE COURT. 


Administration.-—Liability for de- 
preciation—-An administratrix filed an 
inventory which included 250 shares of 
the capital stock of the Newark City 
Mutual Isurance Co. as the property 
of the intestate. On the day after fil- 
ing the inventory she assigned that 
stock to her counsel merely for the 
purpose of obtaining title thereto her- 
self, and he transferred it to her ac- 
cordingly. She then filed an account 
charging herself with the amount of 
the inventory, and claiming allowance 
for a loan to the intestate, her late 
husband. 

The next of kin filed a bill in Chan- 
cery alleging the transfer of the stock 
to be fraudulent, and obtained a decree 
setting aside the transfer, declaring 
that she held the stock and dividends 
as trustee, and enjoining her from dis- 
posing of it. In her final accounting 
she claims allowance for the deprecia- 
tion of the stock since the time of the 
injunction. Held, that she was enti- 
tled to such allowance. Under the 
decree she was justified in holding the 
stock for distribution, and could not 
be held to have been derelict in ber 
duty, because she did not sell it; un- 
less, indeed, she became aware, at any 
time after the decree, that the stock 
was likely to depreciate in the market, 
in which case it was her duty (as it was 
her own interest also), as trustee, to 
apply to Chancery for leave to sell. If, 
however, she was not apprised of the 
probability of a depreciation and had 
no reason to apprehend it, she incurred 
no liability to the next of kin on ac- 
count of the depreciation. (reiner v. 
Greiner. 
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MISCELLANY. 


SOME OF THE NEW LAWS. 


The following acts, passed by the 
Senate and Assembly during the pres- 
ent session of the Legislature, have 
been filed in the office of Secretary 
of State, and are now laws. 

S. 89, amending the act authorizing 
the formation of railroad co: porations. 

S. 92, classifying cities of the state 
for the purpose of municipal legisla- 
tion. 

S. 17, to authorize cities to construct 
sewers and drains. 

S. 18, providing a room for the Vice 
Chancellor at Camden. 

S. 68, making valid all acknowledge- 
ments taken by Commissioners after 
their term of_office had expired. 

S. 77, forbidding the assumption of 
the title of “Port Wardens” by per- 
sons not duly appointed. 

S. 79, to authorize Jersey City to is- 
sue bonds to erect a hospital. 

S. 101, act relative to cities. 

S. 120, providing that in all cites not 
already divided into wards, a popula- 
tion of 600 voters shall entitle a divi- 
sion into two wards. 

S. 133, extending the time for the 
completion of railroads to two years. 

A. 21, authorizing common council 
in cities to license milk dealers and to 
fix penalties for violating the license 
ordinance. 

A. 25, to create the new townsbip of 
Milham. 

A. 152, supplement to township act. 

A. 138, providing for the organiza 
tion of oystermen and appointment of 
special officers to enforce existing laws. 

S. 31, authorizing water works con- 
trolled by any municipality to extend 





their mains four miles beyond the city 
limits. 

S. 51, providing that in the manage- 
ment of meadow companies organized 
under the laws of the state, every own- 
er shall have one vote for every five 
acres. 

S. 67, providing that no city officer 
shall have his office vacated by removal 
from one ward to another, unless the 
same be provided for by special charter 
of the city. 

S. 96, exempting from the provisions 
of the act relative to the construction 
of draw bridges by railroad or other 
public or private corporation over the 
Hackensack river, all bridges which 
hereafter are erected over that river, in 
the county of Hudson, for straighten- 
ing or making shorter their present 
lines of railway. 

S. 169, making the compensation to 
newspapers for publishing the law, 50 
cents per folio of one hundred words. 

A. 93, supplement to the act exempt- 
ing firemen from taxation and extend- 
ing the benefit of the act to indepen- 
dent volunteer companies. 

A. 125, renewing the act of April 21, 
1876, relative to the publication of the 
laws in newspapers, and reducing the 
number of publishing papers from 80 
to 64. 

A. 119, supplement to the act con- 
cerning corporations, authorizing ex- 
tension of their corporate existence, 
but providing that corporations affect- 
ed by this supplement shall continue 
to be assessed for taxes in accordance 
with the provisions of the general law 
of the state on that subject. 

A. 139, providing for the discharge 
from equity charges of realties involved 
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in chancery courts which have been 
settled. 

A. 153, providing that surplus mon- 
eys may be used to defray public ex- 
penditures. 

A. 173, providing for the removal of 
brush from lots in townships and filling 
up of the same. 

A. 174, giving municipal authurities 
power to raise money to meet deficien- 
cies caused by embezziements and 
fraudulent misappropriations of public 
money. 

A. 175, giving town commissioners 
power to contract for supplying light 
and water for public use in their muni- 
cipalities. 

A. 187, providing for the surrender 
of bonds given by Gloucester county 
on its separation from Camden county, 
by the State Treasurer, amounting to 
$30,191.71. 

A. 194, providing that any convey- 
ance made by letter of attorney execu- 
ted by a married woman who joins 
with her husband, shall be as good and 
effectual as if she were a femme sole 

A. 243, providing that bonds issued 
by cities for street improvements may 
be renewed and the proceeds devoted 
only to the payment of the bonds they 
replace. 

A. 256, changing the time for the 
election of school trustees to the week 
before annual town meeting in April. 

A. 269, reducing to $15,000 the 
money to be expended by boards of ed 
ucation for purchase of lands and erec- 
tion of school houses in cities where 
the amount is now fixed at $20,000. 

A. 120, an act to provide for the 
payment for certain badges ordered 
for the New Jersey Rifle Team ordered 
by the Inspector General. Appropri- 
ates $120 for the payment of 16 gold 
badges furnished by Jabez W. Hayes 
& Co., of Newark, to the military 
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authorities of the State to commemo- 
rate the Creedmoor victory. 

A. 141, supplement to Election act 
of 1874, providing for the compul- 
sory attendance of witnesses. 

A. 160, act to protect the navigable 
waters of Arthur Kill, Kill von Kall, 
Staten Island Sound, Newark and 
Raritan Bays, New York Bay and har- 
bor and Hudson river, over which this 
State has jurisdiction. Prohibits the 
dumping of ashes, refuse, etc., therein 
under penalties. 

A. 202, act to enable city boards 
having control of hospitals to provide 
for paying certain expenses over and 
above appropriations for taking care of 
smallpox patients. 

A. 241, supplement to act for the 
erection of engine houses in cities. 
Gives authority to erect engine houses 
on land given or dedicated for that 
purpose. 

A. 282, supplement to act to regu- 
late elections. Providing that when a 
village is set off from a township, the 
annual election shall take place at the 
same time as the township: present 
officers to hold during terms for which 
they were elected, ete. 





AN ANCIENT MURDER CASE. 


An old volume of pamphlets collected by 
Governor Bloomfield and now in the posses- 
sion of James W. Vroom, Esquire, of Newark, 
contains an account of a trial which bears 
some resemblance to the trial of Ryan and 
Oschwald, who were convicted a few years 
ago in Essex County of a murder committed 
by one of them while both were engaged in 
committing a burglary. In thit latter case 
the murder was committed by one of the pris- 
oners while both were trying to make their es- 
cape from the house which they bad broken 
and entered and attempted to rob in the night 
time. In the old case the prisoners were all 
engaged in the burglary, but the murder was 
committed away from the house by one of the 
prisoners, who pursued an old woman through, 
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the woods and killed her there. There was 
evidence that one of the other prisoners join- 
in the pursuit. The trial was the trial of 
James Kease, Patrick Kennon and John Camp- 
bell for burglary and murder of Susannah 
Jenkins. It was held before the Hon. Isaac 
Smith, Esquire, second justice of the Supreme 
Court of New Jersey, and four associates and 
commissioners, at a court of Oyer and Term- 
iner and general jail delivery for the county 
of Burlington, holden at the city of Burling- 
ton, on Tuesday the 18th of September, 1787, 
by virtue of a commission under the seal of 
the state for holding said courts, dated at 
Bnrlington the 22d day of May, 1787. It con- 
tains the indictments, the opinions, the evi- 
dence, the arguments of counsel and the sen- 
tence, and a graphic account of the execution, 
but omits the most important of all,the judge’s 
chargé. It seems, however, that no objection 
was taken in the conviction of all the three 
burglars for the murder actually committed by 
only one. 





THE DRINGER CASE. 

A report has been filed in this case from 
which it appears that Mr. Dringer is not so 
much a victim of vindictive oppression as his 
zealous friends in Paterson would have had 
the public suppose. 

It had been referred to Mr. Charles Bor- 
cherling, one of the Masters of the Court of 
Chancery, to inquire and report first, what 
was the amount of the debt of Dringer to the 
receiver of the Erie Railway Company ac- 
cording to the acknowledged vouchers, for 
waste materials furnished him ; and second, 
what was the value in money of the waste ma- 
terial (old iron, etc.,) of which he had de- 
franded the company or its receiver, either by 
procuring over-weight, that is, more than he 
was made debtor for, or by procuring the sub- 
stitution of more valuable material for that 
. which was of less pecuniary worth. The in- 
quiry has been vory laborious. The evidence 
taken in the original cause was all submitted 
and much additional testimony was taken. 
Such a mass of testimony was finally to be re- 
viewed that the arguments of counsel con- 
sumed some eight or ten days. The counsel 
were Mr. Cortlandt Parker and Mr. R. Wayne 
Parker for the receiver; Mr. A. B. Woodruff 
and Mr. T. N. McCarter for Dringer. This 
argument closed in October last. 
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The Master has now filed his report. He 
reports as follows: 
Mr. Dringer'’s debt............0 0000 $54,786 55 
The value of overweight fraudu- 
lently ol tained by him 
The «xcess in value of what he got 
on what he bought 


40,204 41 
42,026 74 


$137,017 70 


He credits Dringer with 2,730 00 


Leaving due by him $137,287 70 

There has been paid on this by applying 
some of the proceeds of the stock in the hands 
of Mr. E. N. Miller as receiver between the 
parties, $30,000, we believe. But the debt 
and expenses will probably absorb all this 
stock, and leave little if anything to pay the 
damages. 





THE ABSENCE OF A PROSE- 
CUTOR. 


‘The term of G. N. Abeel, as Prosecutor of 
the Pleas for Essex County, expired March 
19th. The Governor had previously nomina- 
ted him for a new term, and the Senate had 
refused to confirm the appointment. On 
Monday, March 20, Judge Depue received a 
letter from the Attorney General saying that 
his engagements were such that he could not 
be present at the Essex Courts, during the re- 
mainder of the term, and thereupon on that 
day th Court of Oyer and Terminer appoint- 
ed Mr. Abeel to prosecute the pleas of the 
State during the term. The act under which 
this appointment seems to have been made 
was the act of April 16, 1846, Rev. p. 57, §7, 
but it is very doubtful whether this applies 
to the case. The act provides that in case of 
the absence of the attorney general and of the 
prosecutor at avy term, the court may ap 
point a fit person to prosecute the pleas of 
the state during said term. This clearly im- 
plies the existence of a prosecutor who is ab- 
sent. If there is no prosecutor, it cannot be 
said that the prosecutor is absent. In the 
present case there is a vacancy in the office 
and not the absence of the office. The act 
was not meant to give the court the power to 
supply a vacancy in the office. This power 
belonys only to the Governor and the Senate. 
This is different from the case of the appoint. 
ment of a United States District Attorney by 
the Circuit Judge. The statute of the United 
States, Rev. St. Sect. 793, provides for the 
case of a vacancy in the office, and not of the 
absence of the officer. 
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THE DISTRICT COURTS. 


A bill has passed both houses providing for 
an increase of the jurisdiction of the district 
courts to $300, and furnishing a system of 
practice for cases involving betweeu two and 
three hundred dollars, similar to the practice 
of the circuit courts. This practice is briefly 
as follows: Writs are to be issued to the 
sheriff; the pleadings are to be the same as in 
the circuit courts; the declaration is to be filed 
within ten days after the return of the sum- 
mons, and other pleadings within ten days af- 
ter the time limited for filing the preceding 
paper. If the declaration is served, the plea 
is to be filed in ten days after service; notice 
of trial not more than ten nor less than five 
days from the last day limited for the final 
pleading. The costs of attorney, court and 
sheriff to be the same as in the common pleas. 

If a judgment is to be docketed in the com- 
mon pleas, it is only necessary to file a state- 
ment, signed and sealed by the clerk of the 
court, of the name of the parties, the amount 


and date of judgment, and the date of issue 


and return of execution, if any. It is not 
necessary to have the execution returned un 
satisfied, but only to file an affidavit that the 
judgment is bona fide and unpaid. 

The district courts are given full authority 
and jurisdiction upon petition for order for 
discovery, except that the receiver appointed 
has no right to demand and receive any real 
property. 

The jurisdiction over attachments is extend- 
ed to $300, but no special provision is made 
in regard to the practice. 

It is provided, that when a capias ad re- 
spondendum has been issued, the defendant 
may ‘‘give testimony ”’ on trial to show that 
he was not guilty of the fraud; and if the 
court shall so decide, no execution against the 
body shall be issued. 

Jurisdiction is extended to suits against 
municipal corporations, and the mode of 
serving summons is provided for. 

The final decision of a district court, where 
the debt or demand in controv@tsy is more 
than $200 and less than $300, may be remov- 
ed to the Supreme Court by certiorari in the 
same way as suits may be removed from the 
common pleas; provided, the plaintiff in cer- 
tiorari give a bond; and provided also, that 
no reversal for error of law shall be made, or 
a new trial granted for the admission or rejec- 





tion of evidence, or the refusal of the judge 
to grant a new trial unless exceptions were 
taken and a bill of exceptions presented. 





OBITUARY. 


FRANCIS 8. LATHROP. 

Francis 8S. Lathrop, Judge of the Court of 
Errors and Appeals, and Receiver of the Cen- 
tral Railroad Company of New Jersey, died at 
his home in Madison on the third of March, 
in the seventy-fifth year of his age. 

Judge Lathrop was born in Northampton, 
Mass. He went early in life to New York and 
engaged in the dry goods trade. In 1835 he 
went into business for himself in the firm of 
Lush, Lathrop & Co., in Maiden Lane. He 
was for many years president of a life in- 
surance company in New York. He married 
Caroline Gillmore, of North Carolina, and in 
1845 he came to Madison with his family, and 
he lived there until his death. 

He was one of the originators of the law 
creating the riparian commission, and was ap- 
pointed one of the first commissioners. He 
was one of the commissioners for building the 
Asylum at Morris Plains, and remained in the 
Board of Managers until his death. He was 
appointed a Judge of the Court of Errors 
March 9, 1871. He filled the position of Re- 
ceiver of the Central Railroad Company with 
marked ability and success, and the road 
under his management has been put in a 
situation to be restored to the stockholders, 
and he was elected President. Judge Lathrop 
was widely respected and beloved by all who 


knew him. 
EDWARD D. PIERSON. 


Edward D. Pierson, of Orange, died on 
March 80th, of pneumonia, after an illness of 
ten days. Mr. Pierson was born in Orange in 
1813, and was graduated at Brooklyn College. 
He was admitted as an attorney November 
term, 1857. In 1862, he enlisted in the 13th 
N. J. Volunteers, and was promoted to a 
captaincy for meritorious services. He re- 
sumed the practice of law on his return from 
the war, and was admitted to the bar as coun- 
sellor in November term, 1866. 

He wasa member of the Assembly in 1866-7, 
and has been a member of the common coun- — 
cil of Orange. Mr. Pierson was a careful and 
safe lawyer, but had not confidence enough in 
himself to obtain distinction at the Circuit. 
He was warmhearted, generous and manly, 
and his death will be widely and deeply felt. 
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CHEAP POSTAGE. 


The Hon. Phineas Jones has introduced a 
bill in the House of Representatives, which 
would certainly be a great benefit to lawyers 
if it were passed, and we should think would 
result in the end in a profit to the Post Office 
Department. 

The bill is as follows—H. R. 4193: A bill 
to amend section thirty-nine hundred and 
three, chapter four, of the Revised Statutes. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That section 
thirty-nine hundred and three, chapter four, 
of the Revised Statutes be so amended as to 
read as follows: 

‘* Postage shall be charged at the rate of 
three cents for the first one ounce or fraction 
thereof, and at the rate of one cent for each 
additional half ounce or fraction thereof.” 

And anything inconsistent herewith is here- 
by repealed. 





THE NEW U.S. MARSHAL. 


Senator W. Budd Deacon, of Burlington 
county, has been appointed United States 
Marshal for the District of New Jersey, in 
place of Mr. Hutchinson. Mr. Deacon was 
Deputy Marshal under his father, tle late 
Benaj:h Deacon, until 1868. After his futher’s 
death Mr. Deacon was appointed to fill the 
vacancy, and did so until May, 1869, when he 
was succeeded by Samuel Plummer. Heisa 
lawyer by profession, served two terms in the 
House of Assembly, and is now Senator from 
Burlington county. 

Mr. Hutchinson has been appointed by the 
court to exercise the office until April Ist, or 
until Mr. Deacon shall qualify. We cannot 
wish better for Mr. Deacon than that he may 
exercise the office as faithfully and well as his 
predecessor has done. 





WM. PATERSON AS JUDGE OF THE 
COURT OF ERRORS. 


The appointment of William Paterson as 
judge of the Court of Errors and Appeals is 
received with great pleasure by the bar. 
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The lawyers generally regard Mr. Paterson 
with affection and respect and are glad to see 
him honored, and they feel that he wili do 
honor to the position. He is well qualified 
for it by his long experience as a master in 
Chancery and a Supreme Court Commissioner, 
as wellas by some practice at the bar. He 
has a good knowledge of legal principles, 
sound judgment, independence of character 
and a clear sense of duty. And added to this 
he has a certain dignity of bearing which 
comports well with his position and historic 
name. 





THE MARTIN MURDER CASE. 


The Chancellor, on application made by 
Mr. Titsworth and Mr. M. T. Barrett, granted 
a writ of error on March 22d, in the case of 
Robert Martin who was sentenced to be 
hanged on March 30. The writ was allowed 
upon exceptions taken to the form of the in- 
dictment, the omission of the allegation of 
deliberation, and the admission of the memo- 
randa of Dr. Read, the Police Surgeon of 
Newark, of a conversation with Martin in his 
call on the night of the murder, in evidence. 

A certified copy of the writ served on the 
sheriff stays the execution. 





THE LAWS OF 1882, 


We publish this month as many chapters of 
the Laws as we have received from the Sec- 
retary of State. We expect to publish all the 
rest on or before the first of May. 





SATISFACTORY. 
Tue reappointment of Benjimin F. Lee as 
clerk of the Supreme Court is in every way 
satisfactory to the Bar. 


U. S. CIRCUIT COURT. 


(March Term, 1882.] 

Driven Weiis.—The sixteen cases brought 
for the infringement of Green's Driven Well 
patent were decided, on final hearing. 

Judge Nixon stated im five Circuits the 
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validity of the patent had already been deter- 
mined, and they would, in accordance with 
the usual custom, assume those decisions to be 
right. Only one matter remained for consid- 
eration—the alleged existence of a well in 
Warsaw, N. Y., prior to the patent. The 
Court held the proof of this anticipation to 
be insufficient, and directed a decree in favor 
of the complainants in all the cases, 

SrepHen H. Conptet’s Bart.—A motion was 
made on the first day of the term by Mr. 
Cortlandt Parker, to discharge Mr. Condict on 
common bail. The hearing was adjourned 
and the time for putting in special bail was 
extended two weeks. 


BOOK NOTICES. 


A Boox or Forms or ConTRACTS AND CONVEY- 
ANCING AND OF LEGAL PROCEEDINGS UNDER 
THE LAWS OF THE STATE OF NEW JERSEY, 
with notes, explanations, and references to 
authorities, by William. Horace Corbin, 
Conpsellorat Law. Jersey City: Frederick 
D. Linn & Co., 1882. 


The design of this book, the editor says, 
has been, first, to make an ample collection of 
the best existing forms for conveyancing and 
draughting of legal instruments, and, second- 
ly, to present reliable precedents for pro- 
cedure under the statutory law of New Jersey 
strictly conformed to the enactments in their 
present state. He has not undertaken to 
make a book of practice or pleading for use in 
the bigher courts, and has only introduced 
forms for such use in cases of proceedings 
His plan is quite broad 
enough as itis. The forms are 1,663 in num- 
ber, occupying 815 pages. They cover a 
great variety of subjects and there seems to be 
a full set of forms upon each subject. There 
are 236 forms relating to proceedings in th 
Orphans’ Court, which form in themselves a 
good manual of practice in this court. These 
were prepafed by Charles L. Corbin, Esq. It 
is difficult to judge of the accuracy of forms 
except by using them in practice. We can 
only say that certain important and difficult 
forms which we have Lad occasion to use we 
have found to be accurate and to bear the 
marks of great care and diligence in their 
preparation. 


under statutes. 
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THe Reporters, arranged and characterized 
by John William Wallace. Fourth edition. 
Revised andenlarged. Published under the 
superintendence of Franklin Fiske Heard. 
Boston: Soule & Bugbee, 1882. 

This book was just beginning to become 
rare, and even the third edition was a valu- 
able possession, and now Mr. Wallace, com- 
bining and conspiring with Mr. Heard and 
Messrs. Soule & Bugbee, have deprived the 
owners of their property by issuing a new 
edition, beautifully printed and bound, and 
enriched with many more delightful observa- 
tions by Mr. Wallace, and with notes by Mr. 
Heard upon old reports that have been lately 
brought to light. . 

A new edition of The Reporters is of real 
importance as a means of keeping alive a 
knowledge of the old reports. In the multi- 
plication of law reports, made almost by ma- 
chinery, there is danger that the younger Bar 
will overlook the old Reporters and miss the 
treasures which they contain, and so have no 
acquaintance with the sources of the law. 

The Reporters is a delightful book—the 
last edition is even more entertaining than the 
others—and if it is only to be easily obtained 
it cannot fail of being generally read. 


Tae American Law Macazine. March, 1882. 
Vol. I. No.1. Edited by J. B. Martin- 
dale: Chicago. 

This is a new legal periodical. The plan of 
it is to publish important recent decisions in 
all the states, and to furnish a few notes and 
legal articles besides. This number contains 
46 pages. The price is $2.00 a year. 


Tue Feperat Reporter for February 28, 
1882, contains the charge of Judge Cox in the 
Guiteau case, with notes by Francis Wharton 
and Robert Desty. Apart from the historical 
interest which will attach to this, the charge 
is valuable for the clearness and accuracy of 
its statement of the law of insanity, and the 
notes are important for their suggestions and 
references. Mr. Desty is now the editor of 
the ederal Reporter. He is thoroughly capa- 
ble of filling the position well, and has already 
made his hand to be felt. 








